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the  plaintiff  is  entitled  to  maintain  an  action  for  damages  for  private 
nuisance,  and,  if  so,  it  is  indisputable  that  he  is  also  entitled  to  an 
injunction  against  all  three  defendants. 

In  my  opinion  the  appeal  should  be  allowed. 


NOTES 

1.  McTiernan  J.  delivered  reasons  dismissing  the  appeal.  Leave  to  appeal 
to  the  Judicial  Committee  of  the  Privy  Council  was  refused. 

2.  The  view  of  delictual  responsibility  expressed  by  Dixon  J.  in  the 
second  paragraph  of  his  judgment  was  held  to  be  obsolete  in  Motherwel 1 
v.  Motherwell  (1976),  73  D.L.R.  (3d)  62  (Alta.  S.C.A.D.),  at  p.  68. 

3.  In  Pittsburgh  Athletic  Co.  et  all  v.  KQY  Broadcasting  Co.  (1930),  24 
F.  Supp.  490  (U.S.  Dist.  Ct.,  Penn)  the  Pittsburgh  Pirates  obtained  an 
injunction  to  prevent  the  defendants  from  making  unauthorized 
broadcasts  of  their  games  from  nearby  leased  premises  which  overlooked 
the  stadium.  The  Pirates  had  given  exclusive  broadcasting  rights  to 
two  other  radio  stations,  rights  which  Schoonmaker  J.  described  as 
property.  He  said  at  p.  492  that  KQY's  action: 

amounts  to  unfair  competition  and  is  a 
violation  of  the  property  rights  of  the 
plaintiffs.  For  it  is  our  opinion  that  the 
Pittsburgh  Athletic  Company  by  reason  of  its 
creation  of  the  game,  its  control  of  the  park, 
and  its  restriction  of  the  dissemination  of 
news  therefrom,  has  a  property  right  in  such 
news  and  the  right  to  control  the  use  thereof 
for  a  reasonable  time  following  the  games. 

Victoria  Park  was  distinguished  on  the  grounds  that  unfair  competition 
was  not  recognized  under  English  common  law. 

4.  In  Canadian  Admiral  Corporation  Ltd,  v.  Rediffusion  Inc..  [1954]  Exch. 
382  the  defendant  cable  company  intercepted  C.B.C.  transmissions  of 
Montreal  Alouette  games  and  broadcast  them  to  its  subscribers.  The 
court  held  that  "no  matter  how  piratical,  the  taking  by  one  person  of 
the  work  of  another  may  be,  such  taking  cannot  be  an  infringement  of 
the  rights  of  the  latter  unless  copyright  exists  in  the  work."  It  then 
held  that  such  copyright  did  exist  under  the  provisions  of  the 
Copyright  Act. 

For  an  application  of  INS  v.  AP  in  more  highbrow  circumstances  see 
Metropolitan  Opera  Association  v.  Waoner-Nichol s  Recording  Corp.  (1950) 
101  N.Y.S.  (2d)  483  (N.Y.  Supreme  Court). 
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tort  that  is  separate  and  distinct  from  any  action  based  on  in¬ 
fringement  of  trademark  or  copyright,  should  that  exist. 

In  using  the  drawings,  the  defendants  were  aware  of  their 
sources  in  ex.  18,  its  use  by  Mr.  Athans  commercially,  its  identifica¬ 
tion  with  him,  and  naively  decided  that  they  were  not  obliged  to 
obtain  his  consent  They  knew  that  the  photograph  was  used  as 
part  of  his  business,  and  Mr.  Connett  knew  that  any  arrangement 
for  Mr.  Athans’  participation  or  endorsement  of  the  camp  would 
call  for  compensation  to  Mr.  Athans.  The  defendant,  I.D.L.,  was 
aware  that  commercial  negotiations  were  in  progress  with  Mr. 
Athans.  In  the  circumstances,  the  reproduction  for  commercial  ad¬ 
vantage  of  the  photograph  in  the  form  which  it  took,  was  an  inva¬ 
sion  of  Mr.  Athans  exclusive  right  to  market  his  personality.  For 
this  he  is  entitled  to  compensation.  No  other  injury  having  been 
proved,  the  measure  of  damages  should  be  the  amount  he  ought 
reasonably  to  have  received  in  the  market  for  i>ermission  to  publish 
the  drawings. 


NOTES 
1. 


The  trial  judge  in  »  v  EhmlaE-^^ed ^yHenry  O^in 
Athans.)  found  that  the  plain  i  {J  found  that  whi  1  e  the  mere 

without  authorization  to  advertise  c  ^  actionable,  there  could 

unauthorized  use  of  a  name  or  liken  tiff's  ability  to  exploit 

be  recovery  if  that  use  Incoming  to  this  conclusion  he 

commercially  his  likeness. ^  In  co  ^9^  individual  t0  his 

reviewed  °^,C  to^his  approach  rather  than  embark  on  an 

elements  of  identity  .  He  toox  x  ph  t  „an  open.ended 

"abstract  analysis  of  property  sine  P  P  which  has  measurable 

concept  to  protect  the  Pos^s’°"h  ^“a/the  following  passages  from 
commercial  value  He  quoted  with  aPP™val  ^ns  V.C.  a!  PP-  492  and 
Dixon  v.  Holden  (1869),  L.K.  /  tq.  *00  H 

494: 

uhat  i c  nroDerty7  One  man  has  property  in  lands, 


•  •  t  at  I  bea  to  be  understood  as 

In  the  decision  I  arrive  at  Ia°e9urisdiction  t0  prevent 

laying  down  that  this  C  advertisement,  or  other 
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2.  In  Hallen  Laboratories  Inc,  v.  Todds  Chewing  Gum  Inc.  (1953),  202  F. 
(2d)  866  (2nd  Cir.)  Frank  J.  said: 

We  think  that,  in  addition  to  and  independent  of  that 
right  of  privacy  (which  in  New  York  derives  from 
statute),  a  man  has  a  right  in  the  publicity  value  of 
his  photograph,  i.e.,  the  right  to  grant  the  exclusive 
privilege  of  publishing  his  picture. . .Whether  it  be 
labelled  a  "property"  right  is  immaterial;  for  here,  as 
often  elsewhere,  the  tag  "property"  simply  symbolizes 
the  fact  that  courts  enforce  a  claim  which  has  pecuniary 
worth. 

This  right  might  be  called  a  "right  of  publicity."  For 
it  is  common  knowledge  that  many  prominent  persons 
(especially  actors  and  ballplayers),  far  from  having 
their  feelings  bruised  through  public  exposure  of  their 
likenesses,  would  feel  sorely  deprived  if  they  no  longer 
received  money  for  authorizing  advertisements, 
popularizing  their  countenances,  displayed  in 
newspapers,  magazines,  busses,  trains  and  subways.  This 
right  of  publicity  would  usually  yield  them  no  money 
unless  it  could  be  made  the  subject  of  an  exclusive 
grant  which  barred  any  other  advertiser  from  using  their 
pictures. 

3.  In  Zacchini  v.  Scripps-Howard  Broadcasting  Co.  (1977)  433  U.S.  562 
a  television  station  broadcast  without  authorization  Mr. 

Zacchini 's  "human  cannonball"  act,  and  he  claimed  damages  for 
"unlawful  appropriation  of  professional  property."  A  majority  of 
the  United  States  Supreme  Court  found  in  his  favour,  arguing  that 
the  media's  First  Amendment  rights  must  be  balanced  against 
broadcasts  which  "pose  a  substantial  threat  to  the  economic  value 
of  [the]  performance." 


NOTES 


1.  For  a  decision  of  the  United  States  Supreme  Court  going  the  other  way 
see  Carpenter  et  al  v.  U.S. ,  108  S.Ct.  316  (1987). 

2.  For  a  comment  on  the  Stewart  case  which  discusses  also  the  other  cases 
we  have  looked  at,  see  A.  Weinrib,  "Information  and  Property",  (1988) 
38  University  of  Toronto  Law  Journal  117.  See  also  D.  Doherty,  "When 
is  a  Thief  Not  a  Thief?  When  he  Steals  the  Candy  but  Leaves  the 
Wrapper",  (1988)  63  C.R.  (3d)  322.  Both  authors  disagree  with  the 
Supreme  Court's  ruling.  Doherty  writes  that  the  result  "seems 
ludicrous"  because  criminal  liability  is  made  to  depend  "on  whether 
[Stewart]  ...  took  the  package  (a  worthless  item)  along  with  the 
contents  (a  valuable  item)".  He  further  argues  that  "a  consideration 
of  the  language  of  s.283  of  he  Criminal  Code  ...,  along  with  the 
applicable  policy  considerations,  yields  the  conclusion  dictated  by 
common  sense:  Mr.  Stewart  should  have  been  convicted." 

3.  In  R.  v.  MacEwen:  R.  v.  Bell  [1947]  2  D.L.R.  62  (P.E.I.S.C.)  the 
accused  were  charged  with  theft  of  alcohol.  The  Prohibition  Act. 
R.S.P.E.I.  1937,  c.  27,  s.88  provided: 

88.  No  property  rights  of  any  kind  shall  exist  in 
liquors  unlawfully  kept  at  any  place  in  this  Province, 
or  in  the  vessels  of  receptacles  containing  the  same, 
and  in  all  such  cases  the  liquors  and  the  vessels  and 
receptacles  in  which  such  liquors  are  contained,  may  be 
seized  and  may  be  ordered,  by  the  Court  or  Magistrate 
having  jurisdiction  in  the  place  where  the  offence  was 
committed,  to  be  destroyed  or  otherwise  disposed  of, 
such  order  to  be  made  on  the  application  of  the 
Attorney-General  or  counsel  acting  for  the  Crown. 

In  addressing  the  Grand  Jury  as  to  whether  they  could  bring  in  a  true 
bill  of  indictment,  Campbell  C.J.  P.E.I.  said: 

The  law  regarding  theft  is  part  of  our  criminal  law,  and 
criminal  law  is  a  subject  under  the  exclusive 
jurisdiction  of  the  Parliament  of  Canada;  but  the 
criminal  law  of  theft  only  goes  to  the  extent  of 
defining  the  offence.  The  offence  is  defined  in  general 
as  being  the  taking  of  particular  commodities  or  goods 
so  as  to  deprive  the  owner,  or  some  person  having  a 
special  interest,  of  the  possession  or  enjoyment  of 
those  goods.  In  other  words,  theft  is  an  interference 

with  property  rights,  whether  absolute  or  limited _ In 

order  for  goods  to  be  stolen  they  must  be  the  subject 
of  property  right  or  special  interest,  and  the  criminal 
law  does  not  define  what  property  rights  are.  The 
existence  or  attribute  of  property  rights  remains  the 
subject  of  provincial  jurisdiction. .. .Under  the 
Prohibition  Act  alcoholic  intoxicating  liquor,  including 
essences,  cannot  be  the  subject  of  property,  in 
whoever's  possession  they  are,  and  therefore  they  cannot 


be  the  subject  of  theft. 

I  forgot  to  mention  that  the  bottles  are  in  the  same 
position  as  the  essence.  No  matter  how  valuable  the 
bottles  containing  the  illicit  liquor  might  be,  no  one 
has  ownership  of  them. 

To  summarize  as  to  the  question  of  theft,  I  don't  see 
how  a  charge  of  theft  can  be  made  as  to  the  essences  or 
as  to  the  bottles  in  which  they  are  contained. 


John  MOORE,  Plaintiff  and  Appellant, 
v. 

The  REGENTS  OF  the  UNIVERSITY  OF 
CALIFORNIA: 


249  Cal.  Rptr.  494  (1988) 


ROTHMAN  *,  Associate  Justice. 

This  appeal  raises  fundamental  questions 
concerning  a  patient’s  right  to  the  control 
of  his  or  her  own  body,  and  whether  the 
commercial  exploitation  of  a  patient's  cells 
by  medical  care  providers,  without  the  pa¬ 
tient’s  consent,  gives  rise  to  an  action  for 
damages.  This  appears  to  be  a  case  of 
first  impression. 

I 

BACKGROUND  1 

In  1976,  plaintiff  and  appellant  sought 
medical  treatment  at  the  Medical  Center  of 
the  University  of  California,  Los  Angeles 
(UCLA),*  for  a  condition  known  as  hairy- 
cell  leukemia.  He  was  seen  by  Dr.  David 
W.  Golde,  who  confirmed  the  diagnosis. 
As  a  necessary  part  of  the  treatment  for 
this  disease,  plaintiffs  spleen  was  removed 
at  UCLA  in  October  of  1976. 

Without  plaintiffs  knowledge  or  consent, 
Dr.  Golde  and  Shirley  G.  Quan,  a  UCLA 
employee,  determined  that  plaintiffs  cells 
were  unique.  Through  the  science  of  ge¬ 
netic  engineering,  these  defendants  devel¬ 
oped  a  cell-line  from  plaintiffs  cells  which 
is  capable  of  producing  pharmaceutical 
products  of  enormous  therapeutic  and  com¬ 
mercial  value.1  The  Regents,  Golde  and 
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Quan  patented  the  cell-line  along  with 
methods  of  producing  many  products  there¬ 
from.  In  addition,  these  defendants  en¬ 
tered  into  a  series  of  commercial  agree¬ 
ments  for  rights  to  the  cell-line  and  its 
products  with  Sandoz  Pharmaceuticals  Cor¬ 
poration  (Sandoz)  and  Genetics  Institute, 
Inc.  (Genetics).  The  market  potential  of 
products  from  plaintiffs  cell-line  was  pre¬ 
dicted  to  be  approximately  three  billion  dol¬ 
lars  by  1990.  Hundreds  of  thousands  of 
dollars  have  already  been  paid  under  these 
agreements  to  the  developers.  Without  in¬ 
forming  plaintiff,  and  in  pursuit  of  their 
research  efforts,  Golde  and  UCLA  contin¬ 
ued  to  monitor  him  and  take  tissue  samples 
from  him  for  almost  seven  years  following 
the  removal  of  his  spleen. 

II 

THE  THIRD  AMENDED  COMPLAINT 

On  September  11,  1984,  plaintiff  institut¬ 
ed  a  lawsuit  based  on  these  events.  He 
eventually  filed  a  third  amended  complaint 
for  damages  and  declaratory  relief  which  is 
the  subject  of  this  appeal.  The  complaint 
names  Golde,  Quan,  the  Regents,  Sandoz, 
and  Genetics,  as  defendants,  alleging 
causes  of  action  for:  (1)  conversion;  (2) 
lack  of  informed  consent;  (3)  breach  of 
fiduciary  duty;  (4)  fraud  and  deceit;  (5) 
unjust  enrichment;  (6)  quasi-contract;  (7) 
breach  of  implied  covenant  of  good  faith 
and  fair  dealing;  (8)  intentional  infliction  of 
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NOTE  ON  CREATION  OF  A  FEE  SIMPLE  ESTATE 


It  was  noted  above  that  the  fee  simple  is  the  highest  form  of  estate  i 
land  known  to  the  common  law,  the  functional  equivalent  of  ownership. 
Because  of  the  importance  of  land  in  the  medieval  world  the  common  law 
required  strict  adherence  to  conveyancing  formulae  if  a  person  wished  to 
create  or  transfer  inter  vivos  an  estate  in  fee  simple.  The  grant  had  to 
say:  "to  A  and  his  heirs."  Any  other  form  of  words  --  "to  A  in  fee  simple 
to  A  forever,  to  A  and  his  successors"  --  would  create  only  a  life  estate. 

In  the  phrase  "to  A  and  his  heirs"  the  words  to  "to  A"  aro  known 
technically  as  words  of  purchase,  words  that  designate  the  person  to  whom 
the  interest  is  granted.  The  words  "and  his  heirs"  are  called  words  of 
limitation,  words  that  designate  the  nature  of  the  interest  granted. 

The  strict  common  law  rule  on  conveyancing  has  long  been  altered  by 
statute.  The  Conveyancing  and  Law  of  Property  Act.  R.S.O.  1980,  c.  90,  s.5 
states: 


5.  (1)  In  a  conveyance,  it  is  not  necessary,  in  the 
limitation  of  an  estate  in  fee  simple,  to  use  the  word 
"heirs". 

(2)  For  the  purpose  of  such  limitation,  it  is  sufficient 
in  a  conveyance  to  use  the  words  "in  fee  simple"  or  any 
other  words  sufficiently  indicating  the  limitation 
intended. 

(3)  Where  no  words  of  limitation  are  used,  the 
conveyance  passes  all  the  estate,  right,  title, 
interest,  claim  and  demand  that  the  conveying  parties 
have  in,  to,  or  on  the  property  conveyed,  or  expressed 
or  intended  so  to  be,  or  that  they  have  power  to  convey 
in,  to,  or  on  the  same. 

(4)  Subsection  (3)  applies  only  if  and  as  far  as  a 
contrary  intention  does  not  appear  from  the  conveyance, 
and  has  effect  subject  to  the  terms  of  the  conveyance 
and  to  the  provisions  therein  contained. 

(5)  This  section  applies  only  to  conveyances  made  after 
the  1st  day  of  July,  1886. 
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The  alienation  of  realty  by  will  was  treated  differently  at  common  law. 
Land  was  not  devisable  until  the  Statute  of  Wills.  1540.  and  thereafter  the 
courts  took  a  more  lenient  view  of  the  need  for  correct  words  of  limitation, 
a  view  based  on  the  rule  that  wills  are  to  be  construed  in  an  attempt  to 
find  the  true  intention  of  the  testator  or  testatrix.  A  similar  provision 
to  the  one  cited  above  is  now  to  be  found  in  the  Succession  Law  Reform  Act. 
R.S.O.  1980,  c.  488,  s.26,  which  states: 

26.  Except  where  a  contrary  intention  appears  by  the 
will,  where  real  property  is  devised  to  a  person  without 
words  of  limitation,  the  devise  passes  the  fee  simple  or 

the  whole  of  any  other  estate  or  interest  that  the 

testator  had  power  to  dispose  of  by  will  in  the  real  ' 
property. 


R.  Scane,  'The  Fee  Tail  Estate' 


It  has  not  been  possible  to  create  this  estate  in  Ontario  since  1956. 

In  that  year,  the  Conveyancing  and  Law  of  Property  Act  was  amended  to 
provide  that  a  limitation  [grant]  in  a  deed  or  will  which,  prior  to  May  27, 
1956,  would  have  created  an  estate  in  fee  tail  shall  now  be  construed  as 
creating  an  estate  in  fee  simple,  or,  if  the  grantor  or  testator  did  not  own 
an  estate  in  fee  simple,  then  the  greatest  estate  which  the  grantor  or 
testator  did  own  in  the  land.  [See  R.S.O.  1980,  c.  90,  s.  4.] 

The  estate  never  played  a  significant  role  in  Ontario  landholdings.  It 
was  more  attuned  to  the  social  structure  of  another  society,  the  great 
landholding  class  of  England.  When,  in  novels,  one  reads  of  land  being 
"entailed",  it  is  the  fee  tail  to  which  reference  is  being  made.' 
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C)  I  TFF  TENANCIES  AND  REMAINDER  INTERESTS 


NOTES  ON  ESTATES  IN  POSSESSION,  REVERSION  AND  REMAINDER 

The  preceding  pages  demonstrate  that  the  estates  system  recognizes 
a  variety  of  different  interests  in  land.  The  next  chapter  will  show  that  the 
common  law  also  allows  for  conditional  estates,  interests  in  land  that  may  be 
terminated  in  the  future  by  the  occurrence  of  a  certain  event.  Once  we  know 
that  it  is  possible  to  have  an  interest  in  land  less  than  the  fee  simple 
absolute  (life  estate,  fee  tail,  conditional  fee  simple),  the  next  question  is 
--  what  happens  to  the  rest  of  the  fee  simple  absolute  in  any  given  piece  of 
realty?  The  answer  is  that  the  law  recognizes  future  interests  in  land, 
interests  held  by  persons  other  than  those  in  possession  in  the  present.  In 
fact,  the  common  law  recognizes  two  types  of  future  interests:  a  reversion 
and  a  remainder. 

A  reversion  is  any  interest  retained  by  the  grantor:  for  example, 
in  the  grant  "to  A  for  life"  the  grantor,  assuming  that  he  or  she  holds  the 
fee  simple  absolute,  has  not  disposed  of  his  or  her  full  interest.  A 
reversion  does  not  need  to  be  specified,  it  arises  by  operation  of  law  from 
the  failure  to  alienate  the  entire  interest. 

A  remainder  is  an  interest  created  in  a  third  party  which  follows 
the  granting  of  an  estate  less  than  the  fee  simple  absolute.  For  example,  in 
the  grant  "to  A  for  life,  then  to  B",  B  has  a  remainder  in  fee  simple  but  no 
right  to  possess  the  land  until  A  dies.  Note  that  in  this  example  the  grantor 
has  no  reversion  --  he  or  she  has  given  away  the  full  fee  simple. 

Consider  the  following  grant:  "A  grants  to  B  for  life,  then  to  C 
for  life".  What  interests  do  A,  B  and  C  have? 


Read  the  following  note  on  how  the  law  attempts  to  deal  with 
conflicts  between  persons  presently  entitled  to  possession  of  the  land  and 
those  whose  possessory  right  does  not  arise  until  some  point  in  the  future. 


CHAPTER  FIVE:  DETERMINABLE  AND  DEFEASIBLE  ESTATES 


A'  THF  DETERMINABLE/DEFEASIBLE  DISTINCTION 


NOTE  ON  CONDITIONAL  FEES  AND  VESTED  AND  CONTINGENT  INTERESTS 

We  have  seen  that  estates  in  land  are  temporal  'slices'  of  the 
rights  to  the  possession,  use  and  enjoyment  thereof.  So  far  we  have 
considered  these  estates  as  'absolute',  as  belonging  unconditionally  to 
someone.  Estates  may,  however,  be  granted  subject  to  conditions. 

Conditions  can  be  of  two  kinds.  First,  there  can  be  conditions  of 
eligibility,  or  what  are  known  technically  as  conditions  precedent.  These 
must  be  satisfied  before  the  grantee  has  any  right  of  enjoyment  at  all.  For 
example:  'to  A  at  21',  or  'to  B  for  life  if  she  should  marry  Y'.  Until  A 
turns  21,  or  until  B  marries  Y,  they  have  only  what  are  called  contingent 
interests.  If  either  die  before  the  condition  is  met,  or  if  the  condition 
becomes  impossible  of  performance  (for  example,  if  Y  dies  before  marrying  B) 
the  interest  will  be  extinguished  and  there  is  nothing  that  can  pass  to  heirs. 
Conversely,  if  A  becomes  21,  or  if  B  marries  Y,  then  the  condition  is 
satisfied  and  the  interest  becomes  a  vested  interest. 

This  does  not  mean  that  the  owner  of  a  vested  interest  has  an 
immediate  right  to  possession.  That  is  the  case  in  the  two  examples  given 
above,  but  it  is  not  so  in  the  grant  "to  A  for  life,  then  to  B  for  life  if  she 
reaches  21".  At  the  time  of  the  grant,  assuming  B  is  not  21,  her  interest  is 
contingent.  If  she  reaches  21  while  A  is  still  alive,  her  estate  becomes 
vested  in  interest,  but  she  has  no  right  to  possession  until  A  dies. 

The  second  kind  of  condition  is  a  condition  of  defeasance,  known 
as  a  condition  subsequent.  These  operate  to  defeat  an  estate  which  was 
already  vested.  For  example:  'to  C  in  fee  simple,  but  if  he  ever  becomes 
bankrupt,  to  D  in  fee  simple'.  If  C  acquired  the  land  in  1960  with  this 
condition  attached,  the  estate  was  vested  at  that  time  but  was  liable  to  be 
divested  at  a  future  date  if  C  became  bankrupt.  These  conditions  of 
defeasance  are  personal;  if  C  died  in  possession  and  never  having  gone 
bankrupt,  her  heirs  will  inherit  a  fee  simple  absolute.  Such  an  estate  is 
known  as  a  fee  simple  defeasible  on  condition  subsequent,  or,  occasionally,  a 
fee  simple  vested  subject  to  divestment. 
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NOTE  ON  DEFEASIBLE  AND  DETERMINABLE  FEES 


The  fee  simple  defeasible  on  condition  subsequent  is  not  the  only 
estate  which  may  be  made  subject  to  a  condition  of  defeasance.  Such  a 
condition  is  also  incorporated  in  a  determinable  fee,  sometimes  called  a  fee 
subject  to  a  limitation.  The  conceptual  difference  between  the  two  is  not 
easy  to  grasp.  The  defeasible  estate  is  premised  on  the  notion  that  the 
grantor  has  given  away  a  full  estate,  while  providing  for  a  possibility  of 
later  termination  via  the  condition.  The  determinable  estate,  however,  is 
considered  to  be  ab  initio  something  less  than  a  full  fee  simple  estate. 

The  condition  is  considered  part  and  parcel  of  the  fee  simple,  not  as  a 
separate  condition  that  may  end  it. 

Unfortunately,  it  is  easier  to  state  the  conceptual  distinction  between 
these  two  types  of  fees  than  it  is  to  tell  them  apart  in  any  given  form  of 
words  in. a  grant.  As  the  Essex  Countv  case  (below)  demonstrates,  the  courts 
have  tended  to  rely  on  looking  for  certain  formulae:  some  phrases  will 
invariably  lead  to  a  finding  that  a  defeasible  fee  was  intended,  others  to  a 
conclusion  that  the  grant  creates  a  determinable  fee.  An  apt  summary  of 
this  area  of  the  law  was  provided  by  Porter,  M.R.,  in  Re  King's  Trusts 
(1892),  29  L.R.  Ir.  401  at  410  where  he  called  the  defeasible/determinable 
distinction  "little  short  of  disgraceful  to  our  jurisprudence." 

However  disgraceful  it  may  be,  the  distinction  cannot  be  ignored 
because  significant  consequences  flow  from  deciding  whether  an  estate  is 
defeasible  or  determinable.  The  first  is  that  the  two  fees  give  the  grantor 
different  rights  in  reversion.  When  a  grantor  creates  a  defeasible  fee  he 
or  she  is  left  with  what  is  known  as  a  right  of  re-entrv.  This  gives  the 
grantor,  when  the  condition  is  broken,  the  right  to  end  the  grantee's 
estate;  the  grantee's  estate  is  not  automatically  terminated.  Conversely,  a 
fee  simple  determinable  is  automatically  ended  if  the  event  specified  occurs 
--  this  right  in  the  grantor  is  called  a  possibility  of  reverter.  This 
difference  between  reversions  is  not  in  itself  all  that  important.  But  it 
gains  additional  significance  from  the  fact  that  the  rule  against 
perpetuities  (which  for  the  moment  you  should  merely  think  of  as  a  rule 
that  limits  how  long  an  interest  may  be  delayed  into  the  future  before  it 
vests)  applies  to  a  possibility  of  reverter  but  not  to  the  right  of  re¬ 
entry.  This  is  the  problem  in  the  Essex  Countv  case  below. 

The  second,  and  most  important,  reason  why  it  is  necessary  to 
understand  the  defeasible/determinable  distinction  is  that  the  law  does  not 
permit  certain  kinds  of  conditions  to  be  attached  to  grants.  Later  parts  of 
this  chapter  deal  with  why  some  conditions  are  invalidated  and  what  the 
consequences  of  such  a  holding  are. 
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any  indication  what  degree  of  faith  in  the  daughter’s  husband 
will  avoid,  and  what  degree  will  bring  about,  a  forfeiture  of 
her  interest  in  his  estate.  In  these  circumstances  the 

condition  requiring  that  a  husband  shall  b^  of  the  Jewish 
faith  would,  even  if  standing  alonp,  be  void  for  uncertainty. 
I  would  allow  this  appeal. 


NOTE:  In  Re  Down  (1968),  2  O.R.  16  (C.A.)  the  testator's  will  provided  in 
part:  ~ 

5.  When  my  said  son,  Harold  Russell  Down,  arrives  at  the 
age  of  thirty  years,  providing  he  stays  on  the  farm, 
then  I  give,  devise  and  bequeath  all  of  my  estate  both 
real  and  personal  of  every  nature  and  kind  whatsoever 
and  wherever  situate  unto  my  said  sons  Stanley  Linton 
Down  and  Harold  Russell  Down  to  be  divided  between  them 
equally  share  and  share  alike. 

Harold  Down,  26  years  old  and  not  farming,  applied  for  construction  of 
the  will  in  order  to  ascertain  his  rights  to  his  father's  estate.  The  trial 
judge  held  that  the  will  created  a  condition  precedent  not  void  for 
uncertainty.  Harold  Down  appealed,  arguing  that  he  had  a  contingent 
interest  which  would  vest  when  he  reached  30,  attached  to  which  was  a 
condition  subsequent  which  was  void  for  uncertainty. 

Do  youjthink  the  appeal  should  succeed? 


NOTE:  Following  the  Court  of  Appeal's  decision  in  Re  Noble  and  Wolf  the 
Ontario  legislature  amended  the  Conveyancing  and  Law  of  Property  Act  by 
adding  the  following  section  [now  s . 22] : 

Every  covenant  made  after  the  24th  day  of  March,  1950, 
that  but  for  this  section  would  be  annexed  to  and  run 
with  land  and  that  restricts  the  sale,  ownership, 
occupation  or  use  of  land  because  of  the  race,  creed, 
colour,  nationality,  ancestry  or  place  or  origin  of  any 
person  is  void  and  of  no  effect. 

An  appeal  of  this  decision  was  allowed  by  the  Supreme  Court  of  Canada 
but  on  the  ground  that  the  covenant  did  not  satisfy  the  requirements  of  an 
enforceable  restrictive  covenant:  see  Noble  v.  Aliev  [1951]  S.C.R.  64. 
(Note  that  we  will  deal  with  restrictive  covenants  later  in  the  course). 


Re  Canada  Trust  Co.  and  Ontario  Human  Rights  Commission; 
Royal  Ontario  Museum  et  al.,  Intervenors 


(1990),  69  D.L.R.  (4th)  321  (Ont.  C.A.) 


Tarnopolsky  J.A.: — 

I.  The  Judicial  History  and  the  Issues 

This  case  concerns  appeals  from  the  judgment  of  McKeown  J. , 
dated  August  10,  1987,  upon  an  application,  under  s.  60  of  the 
Trustee  Act ,  R.S.O.  1980,  c.  512,  and  rule  14.05(2)  and  (3)  of  the 
Rules  of  Civil  Procedure,  by  the  Canada  Trust  Company,  as  the 
successor  trustee  under  an  indenture  made  on  December  28,  1923, 
between  one  Reuben  Wells  Leonard,  the  settlor,  and  the  Toronto 
General  Trusts  Corporation,  the  trustee,  for  advice  and  direction 
upon  the  following  questions  arising  out  of  the  administration  of 
the  trust  created  by  the  indenture: 

1.  Are  any  of  the  provisions  of,  or  the  policy  established  under  the  Indenture 
made  the  28th  day  of  December,  1923  between  Reuben  Wells  Leonard, 
Settlor  of  the  First  Part,  and  The  Toronto  General  Trusts  Corporation, 
Trustee  of  the  Second  Part  (the  “Indenture”)  set  out  in  Schedule  A  hereunder 
void  or  illegal  or  not  capable  of  being  lawfully  administered  by  the  applicant 
The  Canada  Trust  Company,  successor  trustee  thereunder,  and/or  the 
General  Committee  and  other  committees  referred  to  in  the  Indenture,  by 
reason  of 

(i)  public  policy  as  declared  in  the  Human  Rights  Code,  1981  (the 
“Code”); 

(ii)  other  public  policy,  if  any; 

(iii)  discrimination  because  of  race,  creed,  citizenship,  ancestry,  place  of 
origin,  colour,  ethnic  origin,  sex,  handicap  or  otherwise;  or 

(iv)  uncertainty? 


•  •  •  • 
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NOTE:  Buroess  v.  Rawnslev  was  referred  to  with  approval  in  Robichaud  v. 

Watson  (1983),  42  O.R.  (2d)  38  (H.C.).  In  that  case  Mr.  Robichaud  and  Ms. 

Watson  purchased  a  house  as  joint  tenants  and  lived  in  it  from  1971  to  i- 

1974.  They  went  on  a  vacation  to  England  in  1974,  where  Watson  announced  | 

that  she  would  not  return.  Robichaud  returned  and  lived  in  the  house  alone, 
paying  all  expenses.  In  1975  there  were  unsuccessful  negotiations  between  . 

their  solicitors  for  the  sale  of  Watson's  equity.  Robichaud  died  in  1979,  1 

and  Watson  argued  that  the  joint  tenancy  had  still  existed  at  his  death.  * 

The  Court  rejected  this,  and  per  the  third  rule  in  Williams  v.  Hensman  found 
that  the  separation,  the  negotiations,  and  the  fact  that  Robichaud  alone  was 
responsible  for  the  house  all  demonstrated  that  the  parties  regarded  I 

themselves  as  tenants  in  common. 

i 

i 

i 

i 

i 

a 
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a 

a 

a 
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He  makes  a  rather  broad  statement  at  p.  114.  But  the  theme  of  purpose, 
i.e.  the  purpose  to  which  the  owner  intends  to  put  the  land  in  the  future, 
runs  throughout  his  judgment  and  we  do  not  read  him  as  saying  that  in 
the  absence  of  such  purpose  there  can  be  no  dispossession  merely  by 
reason  that  the  owner  has  no  present  use  for  the  land.  We  have  referred 
at  length  to  this  case  because  it  was  much  relied  upon  by  counsel  for 
the  plaintiff  and  although  the  judge  does  not  specifically  mention  it  we 
think  it  is  clear  that  he  had  it  in  mind  in  the  critical  passage  where  he 
refers  to  the  defendant’s  possession  as  not  being  adverse. 

It  is  worth  observing  that  all  these  cases  were  concerned  with  a 
narrow  strip  of  land  of  such  a  character  that  the  acquisition  of  a  possessory 
title  to  it  would  not  fall  within  the  ordinary  purview  of  the  statute  and 
the  court  was  clearly  anxious  not  to  put  too  literal  a  construction  upon 
the  words  of  the  statute.  The  same  observation  applies  to  Littledale  v. 
Liverpool  College  [1900]  1  Ch.  19,  a  case  distinguishable  on  other  grounds. 

A  full  statement  of  the  law  as  it  stood  before  Wallis's  Cavton  Bay 
Holiday  Camp  Ltd.  v.  Shell-Mex  and  B.P.  Ltd.  will  be  found  in  Preston 
and  Newsom  s  Limitation  of  Actions,  3rd  ed.  (1953),  pp.  88  et  seq.,  and 
in  Halsbury’s  Laws  of  England,  3rd  ed.,  vol.  24  (1958),  pp.  251  et  seq. 

We  return  then  to  the  present  case.  The  judge  found,  as  we  read  his 
judgment,  that  the  defendant’s  father  took  possession  of  the  disputed  land 
outside  the  limitation  period  but  that  this  possession  was  not  adverse  by 
reason  that  it  caused  no  inconvenience  to  the  plaintiff.  In  our  judgment 
the  second  part  of  this  finding  is  contrary  to  the  plain  terms  of  section 
10  of  the  Act  of  1939  which  in  effect  defines  adverse  possession  as  pos¬ 
session  of  some  person  in  whose  favour  the  period  of  limitation  can  run. 
It  is  not  permissible  to  import  into  this  definition  a  requirement  that  the 
owner  must  be  inconvenienced  or  otherwise  affected  by  that  possession. 
Apart  from  the  cases  relating  to  special  purpose  no  authority  has  been 
cited  to  us  which  would  support  the  requirement  of  inconvenience  to  the 
owner  and  we  are  not  ourselves  aware  of  any  such  authority.  On  the 
contrary,  so  far  as  our  own  experience  goes,  the  typical  instance  in  which 
a  possessory  title  is  treated  as  having  been  acquired  is  that  in  which  a 
squatter  establishes  himself  upon  a  piece  of  land  for  which  the  owner 
has  no  use.  Indeed,  if  inconvenience  to  the  owner  had  to  be  established 
it  would  be  difficult  indeed  ever  to  acquire  a  possessory  title  since  the 
owner  if  inconvenienced  would  be  likely  to  take  proceedings. 

We  conclude  that,  once  it  is  accepted  that  the  judge  found,  and  could 
properly  find,  that  the  defendant’s  father  took  possession  of  the  disputed 
land  before  the  commencement  of  the  limitation  period,  and  in  the  absence 
of  any  evidence  of  special  purpose  on  the  part  of  the  plaintiff,  time  began 
to  run  from  such  taking  of  possession,  irrespective  of  whether  the  plaintiff 
suffered  inconvenience  from  the  possession,  and  that  the  defendant  must 
be  treated  as  having  acquired  a  possessory  title  before  the  commencement 
of  this  action. 


NOTE:  The  distinction  between  the  Wallis7  and  the  Treloar  approach  was 
discussed  in  the  English  Law  Reform  Committee's  1979  Report  on  the 
Limitation  of  Actions.  It  stated: 

we  invited  those  who  had  submitted  evidence  to  us  to  say 
whether,  in  practice,  they  found  it  difficult  to 
establish  that,  in  particular  circumstances,  possession 
as  "adverse"  in  the  sense  given  to  that  expression  by 


the  courts.  A  number  of  those  who  have  dealt  with  this 
matter  have  informed  us  that  this  is  a  real  difficulty 
and  ...  suggested  that  it  would  be  better  if  there  were 
a  presumption  that  possession  was  adverse - 

We  have,  throughout  our  examination,  appreciated  the 
force  of  the  criticisms  that  have  been  voiced;  but  until 
recently  we  would  have  said  simply  that  the  difficulties 
arise  from  the  great  variety  of  circumstances  which  may 
occur,  that  the  inevitable  emergence  of  borderline  cases 
would  not  be  altered  by  changing  the  law  and  that  on  the 
whole  we  did  not  consider  that  any  change  was  justified. 
However,  as  the  result  of  a  series  of  recent  decisions, 
we  consider  that  it  is  no  longer  possible  to  take  such  a 
complacent  view.  The  law  now  appears  in  one  very 
important  respect  uncertain,  and  possibly  to  have  taken 
a  direction  which  we  do  not  consider  justifiable,  so 
that  some  reform  is  required. 

The  nature  of  the  difficulty  may  be  simply  stated.  When 
considering  the  initial  step  towards  acquiring  a  title 
by  12  years  adverse  possession,  namely  the  taking  of 
possession,  the  courts  --  in  our  view  rightly  —  have 
never  been  astute  to  find  that  possession  has  in  fact 
been  taken.  This  approach  has  been  particularly  marked 
in  relation  to  small  pieces  of  land  which  cannot 
immediately  be  economically  exploited  --  for  example,  a 
narrow  strip  of  land  ultimately  intended  as  an  access 
road  --  and  for  which  the  true  owner  had  no  immediate 

use.  None  of  us  would  wish  to  detract  from  the 
necessity  of  jealous  scrutiny  of  acts  alleged  to  have 
resulted  in  possession  being  taken  of  such  a  parcel  of 
land.  Thus  what  have  happily  been  called  "trivial"  acts 
of  trespass,  even  if  repeated  over  many  years,  have 
never  been  equated  with  the  acquisition  of  possession. 

However,  as  the  result  of  the  cases  we  have  referred  to, 
there  has  now  apparently  been  established  a  quite 
general  doctrine  of  an  implied  licence  from  the  true 
owner  to  the  would-be  adverse  possessor  permitting  him 
to  commit  the  acts  of  possession  upon  which  he  seeks  to 
rely,  without  any  specific  factual  basis  for  such  an 
implication.  The  effect  of  implying  such  a  licence  is 
to  prevent  time  running  in  favour  of  the  adverse 
possessor,  since  time  does  not  run  in  favour  of  a 
licensee.  If  this  doctrine  extends  as  far  as  it  appears 
to  have  been  extended  by  the  most  recent  decision  of 
the  Court  of  Appeal,  it  amounts,  in  effect,  to  a 
judicial  repeal  of  the  statute.... 

We  consider  that  the  law  should  be  restored  to  the  law 
as  stated  in  Treloar  v.  Nute.  There  can,  in  our  view, 
be  no  justification  for  implying  a  licence,  or  other 
similar  position,  in  any  case  in  which  there  is  no 
factual  basis  for  such  an  implication.  The  precise 
formula  for  such  a  restoration  is  not  easy,  since  the 
present  law  is  that  if  the  land  is  in  the  possession  of_ 
some  person  in  whose  favour  the  period  of  limitation  can 
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run,  then  such  possession  is  "adverse"  (Limitation  Act 
1939  section  10  (1)  and  this  appears  to  be  quite  plain. 

We  do  not  consider  that  the  suggestion  that  there  should 
be  a  presumption  that  possession  is  adverse  would  really 
add  anything  to  this  existing  provision.  Accordingly, 
we  think  that  it  may  be  necessary  for  amending 
legislation  expressly  to  provide  that  for  the  purposes 
of  the  Limitation  Act  "possession"  is  to  bear  its 
ordinary  meaning  in  law. 

In  1980  the  English  Act  was  amended  by  the  addition  of  the  following 
section: 


For  the  purpose  of  determining  whether  a  person 
occupying  any  land  is  in  adverse  possession  of  the  land 
it  shall  not  be  assumed  by  implication  of  law  that  his 
occupation  is  by  permission  of  the  person  entitled  to 
the  land  merely  by  virtue  of  the  fact  that  his 
occupation  is  not  inconsistent  with  the  latter's  present 
or  future  enjoyment  of  the  land. 

This  provision  shall  not  be  taken  as  prejudicing  a 
finding  to  the  effect  that  a  person's  occupation  of  any 
land  is  by  implied  permission  of  the  person  entitled  to 
the  land  in  any  case  where  such  a  finding  is  justified 

on  the  actual  facts  of  the  case. 


NOTES  ON  OTHER  ASPECTS  OF  ADVERSE  POSSESSION 


1.  Continuous  Possession  and  Successive  Squatters.  It  was  noted  earlier 
that  the  possession  of  the  adverse  possessor  must  be  continuous. 
However,  this  does  not  mean  that  the  same  person  must  possess  the  land 
for  the  statutory  period.  Provided  there  is  no  gap  in  possession,  the 
"inchoate  possessory  title"  can  pass  from  one  person  to  another  so  that 
at  the  expiry  of  the  limitation  period  "the  last  successor  being  then 
in  possession  will  acquire  a  title  in  fee  simple  good  against  all  the 
world  including  the  true  owner":  per  Bowen  C.J.  in  Mulcahy  v. 

Curramore  Plv.  Ltd.  [1974]  2  N.S.W.L.R.  464  (C.A.).  See  also  McRuer 
C.J.H.C.  in  Fleet  v.  Silverstein  (1963),  36  D.L.R.  (2d)  305  (Ont. 

H.C.): 

[T]here  is  abundance  of  authority  that  is  binding  on  me 
that  where  there  has  been  adverse  possession  by  'A'  as 
against  'B'  which  is  surrendered  to  'C'  and  'C' 
immediately  enters  into  possession  of  a  right  which  has 
been  handed  over  to  him  by  'A'  the  Statute  of 
Limitations  continues  to  run  against  the  true  owner. 

Note  that  the  converse  to  this  is  also  well  established:  that  is, 
that  if  a  squatter  abandons  the  land  before  the  expiry  of  the 
limitation  period  the  title  holder  "regains"  full  rights.  He  or  she 
does  not  have  to  bring  an  action  for  recovery  (there  being  no  one  in 
possession  against  whom  to  bring  such  action),  nor  will  a  later  adverse 
possessor  get  the  advantage  of  the  previous  possession  unless  his  or 
her  entry  was  substantially  continuous  with  the  previous  squatter's 
departure.  See  The  Trustees.  Executors  and  Agency  Co.  Ltd,  v.  Short 
(1888),  13  App.  Cas.  793  (P.C.  -  N.S.W.). 

2.  The  Doctrine  of  Colour  of  Title.  An  adverse  possessor  will  normally 
gain  title  only  to  the  land  occupied,  not  to  other  land  covered  by  the 
real  owner's  title.  However,  if  a  person  enters  land  under  a  defective 
title,  and  adversely  possesses  only  part  of  the  land  for  the  requisite 
period,  he  or  she  will  be  considered  to  have  been  in  constructive 
possession  of  the  whole.  See  Wood  v.  Leblanc  (1904),  34  S.C.R.  627  per 
Davies  J.  at  644: 

the  possession  necessary  under  a  colourable  title  to 
oust  the  title  of  the  true  owner  must  be  just  as  open, 
actual,  exclusive,  continuous  and  notorious  as  when 
claimed  without  such  colour,  the  only  difference  being 
that  the  actual  possession  of  part  is  extended  by 
construction  to  all  the  lands  within  the  boundaries  of 
the  deed  but  only  when  and  while  there  is  that  part 
occupation. 

3.  Possessory  Title  and  Appurtenant  Rights.  The  successful  adverse 
possessor  acquires  only  the  land  itself  and  not  any  rights  appurtenant 

-  to  it.  The  leading  case  is  Wilkes  v.  Greenwav  (1890),  6  T.L.R.  449 
(C.A.).  Greenway  had  acquired  land  previously  belonging  to  Wilkes  by 
adverse  possession,  but  needed  to  use  a  private  road  belonging  to 
Wilkes  in  order  to  reach  that  land.  He  argued  that  he  had  also 


acquired  an  easement  of  necessity  consisting  of  a  right  of  way  via  the 
road.  (We  will  deal  with  easements  in  a  later  chapter).  The  Court 
rejected  Greenway's  argument,  noting  that  "there  is  nothing  in  the 
Statute  of  Limitations  to  create  ways  of  necessity.  The  statute  does 
not  expressly  convey  any  title  to  the  possessor.  Its  provisions  are 
negative  only.  We  cannot  impart  into  such  negative  provisions 
doctrines  of  implication  [of  easements  of  necessity]  that  ...  arise 
where  title  is  created  ...  by  express  grant." 

Adverse  Possession  and  Systems  of  Recording  Title.  There  are  two 
systems  of  recording  title  to  land  in  common  law  Canada.  Briefly,  the 
Registry  system  permits  registration  of  all  documents  pertaining  to 
land  in  the  local  registry  office,  but  it  does  not  require  registration 
nor  does  it  guarantee  title.  Prospective  purchasers  must  therefore 
"search"  the  title  by  checking  all  the  documents  registered  against  a 
particular  piece  of  land.  By  registering  an  owner  protect* title 
against  all  unregistered  documents  but  not  against  unwritten 
unregistered  claims  such  as  title  acquired  by  adverse  possession.  This 
system  is  in  effect  in  the  Maritime  Provinces,  southern  Ontario 
(generally),  and  parts  of  Manitoba. 

In  the  other  system,  known  as  Land  Titles  or  the  Torrens  system,  the 
government  guarantees  title  as  shown  on  the  record.  When  title  to  a 
particular  piece  of  land  is  first  recorded  all  outstanding  interests  in 
it  are  investigated  and  a  certificate  of  title  is  issued.  An  insurance 
fund  provides  compensation  for  official  errors.  There  is  no  need  to 
search  title  in  a  Land  Titles  system:  one  merely  obtains  the  official 
certificate  of  title.  Land  Titles  is  used  exclusively  in  British 
Columbia,  Alberta  and  Saskatchewan,  in  parts  of  Manitoba  and  in 
northern  Ontario. 

It  is  not  difficult  to  see  that  adverse  possession  is  incompatible  with 
the  policy  of  a  Land  Titles  system.  As  Williams,  Limitation  of  Actions 
in  Canada,  explains: 

The  institution  of  acquisition  of  land  by  long 
possession  is  designed  to  enable  the  general  public  to 
rely  upon  the  status  quo.  It  invests  the  apparent 
relation  of  various  persons  to  land  with  an  authority 
that  they  would  not  otherwise  have.  On  the  other  hand 
the  Torrens  system  of  registration  of  land  has  the  aim 
of  ensuring  that  reliance  on  the  register  will  be  well- 
founded.  It  enables  reliance  on  the  legal  formality  of 
registration.  Therefore,  whereas  the  institution  of 
acquisition  of  title  by  adverse  possession  encourages 
reliance  on  the  state  of  facts  relating  to  the  land,  the 
system  of  registration  of  title  encourages  reliance  upon 
a  legal  construction. 

The  result  is  that  all  Land  Titles  statutes,  except  that  of  Alberta, 
declare  the  Land  Titles  system  to  be  paramount  to  the  Limitations  Act: 
see  Land  Titles  Act.  R.S.O.  1980,  c.  230,  s.  54  (1).  The'position  in 
Alberta  is  explained  in  Williams,  Limitation  of  Actions  in  Canada: 


Alberta's  legislation  was  essentially  equivocal  on  the 
matter  of  which  statute  should  govern.  The  choice  of 
the  other  provinces  in  this  respect  was  not  adopted  in 
Alberta.  In  Alberta  a  long  line  of  decisions  concluded 
that  the  Torrens  system  was  subject  to  the  exception  of 
allowing  the  adverse  possessor  to  be  registered  as  the 
estate  holder  at  the  expiry  of  the  limitation  period. 
Alterations  in  the  Land  Titles  Act  have  subsequently 
been  made  so  as  to  entrench  the  dominance  of  the 
Limitation  of  Actions  Act.  The  mechanics  of  the  Alberta 
system  are  that  the  plaintiff  adverse  possessor  must 
obtain  a  declaratory  judgment  recognizing  his  title  and 
after  a  lapse  of  three  months,  if  no  appeal  is  launched, 
the  Registrar  is  empowered  and  bound  to  register  the 
adverse  possessor  as  an  estate  owner.  Before  such  a 
declaratory  judgment  has  been  obtained  the  registered 
owner  (the  defendant  in  the  action)  may  transfer  to  a 
bona  fide  purchaser  for  value  without  notice  a  good 
title.  The  potential  plaintiff  may  protect  himself 
before  he  has  obtained  the  declaratory  judgment  by 
filing  a  caveat.  This  is,  in  short,  the  modern  Alberta 
law  on  adverse  possession  of  land. 


